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1.  ESTABLISHMENT IN TERMS OF STATUTE  

The Fernkloof Estate Master Property Owners Associat ion  i s  consti tuted 

as a body corporate in te rms of section 29 of the Land Use Planning 

Ordinance (No 15 of 1985)  (which Ordinance has been repealed and 

substi tuted by the Western Cape Land Use Planning Act,  3 of 2014, read 

with  the Overstrand Municipal i ty  By- law on Municipal  Land Use Planning, 

2020) in  accordance wi th the conditions imposed by the Overstrand 

Municipal i ty  when approving, in  terms of sections 25(1) and 42 of the 

said ordinance, the subdiv i s ion of the consol idated property known as 

the Hermanus Gol f  Estate and shal l  have come into exi stence 

simultaneously with the registrat ion in the deeds off ice of the f i r st of the 

erven in the development.  

2 .  INTERPRETATION  

In th is  consti tut ion:  

2.1  the fol lowing words shal l ,  unless the context otherwise requi res,  

have the meanings hereinafter ass igned to them: 

2.1.1  "Association" means the Fernkloof Estate Master Property 

Owners Associat ion (“MPOA”);  

2.1.2  "auditors"  mean the auditors of the Associat ion; 

2.1.3  "business day" means a weekday other than Saturdays,  

Sundays and publ ic hol idays;  

2.1.4  "chai rperson"  means the chai rperson of the trustee 

committee;  

2.1.5  "common areas" mean the fol lowing: 

2 .1 .5 .1  the control  room/s for the contro l of the 

electr i f ication of the external  per imeter wal l s  

and fences (i f  appl icable);  

2 .1 .5 .2  any other area/s and/or faci l i t ies which the 

trustee committee may designate as common 

areas f rom t ime to t ime; 

and includes al l  common areas designated as such in any 

further phase/s  of the development;  

2.1.6  “contractors agreement” means the agreement to be 

entered into between the property owners associat ion or 

body corporate of  a precinct development and any 

property owner, and contractor appointed to construct an 

improvement on an erf  or sectional t i t le uni t ,  substantial ly  
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in accordance wi th the specimen contractors agreement,  

which i s avai lable for inspection at the off ices of the 

association;  

2.1.7  "Counci l "  means the Overstrand Municipal i ty  or i ts  

successor/s in  t i t le;  

2.1.8  "design guidel ines"  means the design guidel ines to control  

al l  aspects  of design and landscaping of  any development 

on the land, as amended f rom t ime to time in terms of this  

const i tut ion; 

2.1.9  "developer"  means the Overstrand Municipal i ty  which may 

be represented by the appointed development faci l i tator ,  

Rabcav Joint Venture, a joint venture between Cavcor 

(Proprietary) Limi ted (Registrat ion No 1994/0067641/07) and 

Rabie Property Projects (Proprietary) Limited (Regis trat ion 

No 1990/001920/07),  and includes i ts  successor/s in  t i t le or 

ass ign/s as developer of  the land; 

2.1.10  "development" means the development establ i shed on the 

land. 

2.1.11   “estate manager” means a person appointed to manage 

and adminis ter the affai rs  of the Fernkloof Estate Master 

Property Owners Association, the off ice of which is  s i tuated 

at the entrance gate  of the Lakewood Vi l lage precinct;  

2.1.12  "erven" mean the erven in the development, and "er f"  

means any one of them; 

2.1.13  “Fernkloof  Estate” means the subdivis ion referred to in 

clause 1; 

2.1.14  "gol f  club" means the Hermanus Golf  Club and includes i ts  

successor/s in  t i t le;  

2.1.15  " in wr i t ing" means wr i tten, pr inted or l i thographed or part ly  

one and part ly  another, and other modes of representing 

or producing words in a vis ible  form; 

2.1.16  " land" means any land with in Fernkloof Estate;  

2.1.17  "LUPO and By- law"  means the Land Use Planning Ordinance 

(Ord 15 of 1985), which has been repealed and substi tuted 

by the Western Cape Land Use Planning Act, 3 of 2014, 

read with the Overst rand Municipal i ty By- law on Municipal  

Land Use Planning,  2020; 

2.1.18  "month"  means a calendar month;  
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2.1.19  “MPOA member” means a member of the Fernkloof Estate 

Property Owners  Associat ion (“MPOA”);  

2.1.20  "occupation r ight"  means a r ight of  occupation in respect 

of any dwel l ing in the development which i s regis tered in 

the deeds off ice.  

2.1.21  “OEMP” means the Operational  Phase Envi ronmental  

Management P lan for the Fernkloof Estate (as  amended 

f rom time to t ime) drafted in response to, and in 

compliance wi th the record of deci sion ini t ial ly  i ssued by 

the Department of Env i ronmental & Cul tural  Affai rs  and 

Sport on 11 July 2002 and amended/re- i ssued by the 

Minister of the Department of Envi ronmental Affai rs and 

Development Planning on 14 October 2003 author i s ing the 

development in terms of the Env i ronmental Conservation 

Act 73 of 1989.” 

2.1.22  "off ice" means the regis tered off ice of  the Associat ion; 

2.1.23  "precinct development/s"  means, al l  o r any one, of  the 

fol lowing developments establ i shed  on the precincts 1 to 

8/9 on the land, and "precinct development" means any 

one of  them: 

2 .1 .23.1  Precinct 1 – Fai rbanks Vi l lage Property  Owners  

Association;  

2.1.23.2  Precinct 2 – Innesbrook Vi l lage Property Owners 

Association;  

2 .1 .23.3  Precinct 3 – Fa i rways Body Corporate;  

2 .1 .23.4  Precinct 4 – E ighteen on 18 Body Corporate; 

2 .1 .23.5  Precinct 5 – Prestwick Vi l lage Property Owners 

Association;  

2 .1 .23.6  Precinct 6 – Lakewood Vi l lage Property Owners 

Association;  

2 .1 .23.7  Precinct 7  – Hi l l s ide Vi l lage Property  Owners 

Association;  

2 .1 .23.8  Precinct 8/9 – Fernkloof Vi l lage Property Owners 

Association.”  

2.1.24  “Precinct member” means a member of  a precinct 

development;  
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2.1.25  "pr ime rate" means a rate of in terest per annum which i s 

equal  to the publ i shed minimum lending rate of interest per 

annum charged by the Banker, appointed f rom time to 

t ime as the banker of the Associat ion, compounded 

monthly in arrears  on the unsecured overdrawn current 

accounts of i ts most favoured corporate cl ients in the 

pr ivate sector f rom t ime to time.  (In the case of a dispute 

as to the rate so payable, the rate shal l  be cert i f ied by any 

manager or ass i s tant manager of any branch of the said 

bank, whose certi f icate shal l  be final  and binding on the 

parties);  

2.1.26  “property  owners association” means any of the precinct 

developments descr ibed in clause 2.1.23 

2.1.27  "property  owner"  means any of the fol lowing persons: 

2 .1 .27.1  any member of  a property owners associat ion 

const i tuted in terms of LUPO in respect of a 

precinct development on the land;  and 

2.1 .27.2  any member of  a body corporate const i tuted in 

terms of the Sectional  T i t les Act (Act 95 of  1986) 

or Sectional  T i t les Scheme Management Act (Act 

8 of  2011) in  respect of a sectional  t i t le scheme 

on a portion of  the land;  and 

2.1 .27.3  any member of  a property owners associat ion 

const i tuted in respect of any adjacent or 

bordering propert ies  as contemplated in clause 

37 below; 

2.1.28   " ru les"  mean the ru les imposed by  the trustee committee 

f rom time to t ime in terms of clause 15 re lating to the 

management of the development;  

2.1.29  "sectional  t i t le uni t"  means a pr imary  section in a sectional  

t i tle scheme in the development designed to be used for 

human occupation as a res idence, but  excludes a uti l i ty 

section  designed to be used as an accessory to a primary  

section, such as  a bathroom, toi let,  s toreroom, workshop, 

shed, servant’s quarters ,  park ing garage, park ing bay or 

any other  uti l i ty  area;  

2.1.30  "s ingle residential  erf "  means an erf  in  the development on 

which only one dwel l ing house is  lawful ly  permitted;  

2.1.31  "special  resolut ion" means a resolut ion passed at a special 

general  meeting in accordance with the prov is ions  of 

clause 29 below; 
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2.1.32  " t rustee committee"  means the board of t rustees of the 

Association;  

2.1.33  " t rustee"  means a member of  the trus tee committee; 

2.1.34  "v ice-chai rperson" means the v ice-chai rperson of the 

trustee committee; 

2.1.35  "year"  means a calendar year;  

2.2  unless the context otherwise requi res , any words import ing the 

singular shal l  include the plural ,  and vice versa  and words 

import ing any one gender only  shal l  include the other two genders ;  

2.3  the headings to the respective clauses are for reference purposes 

only and shal l  not be taken into account in the in terpretat ion of  

these clauses;  

2.4  where consent or approval  of the Associat ion i s requi red for any 

act by a MPOA member, such consent or approval  shal l  be in 

wri t ing and duly authori sed by the trustee committee, and shal l  be 

given pr ior to the MPOA member taking action; 

2.5  reference to " th is  consti tu tion" means thi s const i tut ion and al l  rules 

of  the Association f rom time to time enforced. 

3 .  PURPOSE DESCRIBING MAIN BUSINESS  

The main business of the Associat ion i s  to carry on the promotion, 

advancement and protection of the common in terests of the MPOA 

members and the precinct members  f rom time to time and the 

maintenance and control of the common areas.  

4 .  MAIN OBJECT  

The main object of the Association i s :  

4.1  the control  and maintenance over:  

4.1.1  the external  perimeter wal l s and fences but speci f ical ly  

excluding the entrances, gate houses,  wal l s and fences on 

the perimeter of each precinct.  Except for the off ice of 

the Estate Manager for which the MPOA wil l  bear the pro 

rata costs of  the maintenance of the entrance bui lding of 

Lakewood Vi l lage. 

4.1.2  the external  electr i f ication system of the perimeter wal l s  

and fences including the control  room/s for the control  

thereof ( i f  appl icable);  and 
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4.1.3  al l  other common areas designated as such by the trustee 

committee f rom t ime to t ime; 

4.2  the contro l over the compl iance and enforcement of the design 

guidel ines and the prov isions of the relevant contractor ' s  

agreements;  

4.3  the promotion, advancement and protection of the common 

in terests  of the MPOA members and prec inct members general ly ;  

4.4  to enter into services agreements with the local author i ty or any 

other authori ty or suppl ier of serv ices in  regard to the supply of  

services in  respect of the common areas. 

4.5  to ensure that the Associat ion compl ies wi th the condi t ions  

imposed by the Counci l  or any other authori ty with respect to 

ongoing management of the development, including monitoring,  

f inancing and enforcing the OEMP; 

4.6  to make re levant changes to the OEMP and envi ronmental 

management practices of the development as  requi red, ensuring 

sui table management of the development and preventing 

potential  env i ronmental damage or pol lut ion. 

5 .  FINANCIAL YEAR END  

The f inancial  year end of the Association is  30 June of each year or such 

other date as the trustee committee may decide f rom t ime to t ime. 

6 .  MEMBERSHIP OF THE ASSOCIATION  

6.1  Every property owner shal l  become a MPOA member in te rms of  

the condi t ions imposed by the Overstrand Municipal i ty  in  favour 

of the Associat ion in  terms of Section 42 of LUPO when approving 

of the subdiv is ion of  Erf  9935 Hermanus.  I t i s  recorded that every 

property owner i s considered to have delegated thei r  membersh ip 

r ights and obl igations to the chai rperson of thei r relevant precinct 

development.  Membersh ip of the Associat ion shal l  be compulsory 

for the fol lowing :  

6 .1 .1  each property owners associat ion consti tuted in terms of 

LUPO in respect of a precinct development on the land; 

6 .1 .2  each body corporate const i tuted in te rms of the Sectional  

T i t les Act (Act 95 of 1986) in  respect of a sectional  ti t le 

scheme on a port ion of the land; 

6.2  The Hermanus Golf  Club shal l  be enti t led to nominate 1(one) 

representative to attend al l  meetings of members of the 

Association in an information shar ing and advi sory capaci ty 
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provided, however, that such representative shal l  not be enti t led 

to any voting r ights at such meeting.  

6.3  The trustee committee may prov ide for the i ssue of a membersh ip 

cert i f icate, which certi f icate shal l  be in such form as may be 

prescribed by the trustee committee.  

6.4  The rights  and obl igations of a MPOA member shal l  not be 

transferable and every  MPOA member shal l :  

6 .4 .1  to the best of such MPOA member's abi l i ty  further the 

objects  and in terests  of the Associat ion;  and 

6.4 .2  observe al l  ru les made by the Associat ion or the trustee 

committee.  

7 .  TERMINATION OF MEMBERSHIP  

7.1  When the affai rs  of any MPOA member are terminated and such 

MPOA member i s  wound up, such MPOA member shal l  ipso facto  

cease to be a member of the Associat ion wi th ef fect f rom the 

date upon which such MPOA member i s f inal ly  wound up.  

7.2  No MPOA member ceasing to be a member of the Associat ion for  

any reason shal l , (nor shal l  any such MPOA member's  executor ,  

curators ,  t rustees or l iquidators) have any claim upon or in terest in  

the funds or other property of the Associat ion, but this  clause shal l  

be wi thout prejudice to the r ights of the Association to claim f rom 

such MPOA member any arrears  of subscr ipt ions or other sums due 

f rom i t  to the Associat ion at the time that membersh ip ceases. 

8 .  ALIENATION  

I t i s recorded that owners of  propert ies  within the precinct 

developments are current ly requi red to obtain consent f rom the 

MPOA for the sale, transfer and/or al ienation of  such precinct 

member's  property (or any part thereof)  and that such precinct 

member shal l  be requi red to comply  wi th the requi rements of  thei r  

relevant precinct POA requi rements before such consent wi l l  be 

issued by the MPOA.  The MPOA wil l  only  is sue such consent once 

i t has received wri tten instruct ions f rom the relevant precinct 

developments  to proceed. 

9 .  LEVIES PAYABLE BY THE PRECINCT MEMBERS  

9.1  The trustee committee shal l  f rom t ime to t ime, impose lev ies upon 

the precinct members for the purpose of meeting al l  the expenses 

which the Association has incurred, or to which the trustee 
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committee reasonably anticipates  the Association wi l l  incur by 

way of :  

9 .1 .1  maintenance, repai r , improvement and keeping in order  

the condi tion of the common areas including, speci f ical ly  

landscaping, al l  township serv ices, sewage reticulat ion 

within the development boundaries, the securi ty systems 

and maintenance of  inf rastructure;  and/or 

9 .1 .2  payment of al l  rates and other charges payable by the 

Association in respect of the common areas, i f  any, and/or 

for serv ices rendered to i t ,   and/or 

9 .1 .3  payment of al l  expenses necessary or reasonably incurred 

in connection with the management of the Associat ion, the 

common areas and the Association's  af fairs .  

9 .1 .4  Enforcement and compliance wi th the OEMP. 

In calculating lev ies,  the trustee committee shal l  take into 

account, income, i f  any, earned by the Association.  

9.2  The trustee committee shal l  est imate the amount which shal l  be 

requi red by the Associat ion to meet the expenses dur ing each 

year, together with  such estimated defici t  ( i f  any) as shal l  resul t 

f rom the preceding year, and shal l  impose a levy upon the 

precinct members equal  as nearly  as i s  reasonably practical  to 

such estimated amount.   The trustee committee may include in 

such levies an amount to be held in reserve to meet anticipated 

future expenditure  not of an annual  nature.  Every such levy shal l  

be made payable by equal  monthly instal lments due in advance 

on the f i rst  day of  each and every succeeding month of  such 

year.  

9.3  The annual  levy att r ibutable to each precinct member shal l  be 

calculated by div iding the total est imated amount determined in  

clause 9.2 above by the total  number of property owners in  the 

development.  

9.4  The trustee committee may f rom time to t ime impose special 

lev ies upon the precinct members in  respect of al l  such expenses 

as are mentioned in clause 9.1 (which are not included in any 

est imate made in terms of clause 9.2) ,  and such lev ies may be 

made in the sum or by such instal lments and at such t ime or t imes 

as the trustee committee shal l  th ink f i t .  

9.5  Any amount due by a precinct member by way of a levy shal l  be 

a debt due by such precinct member to the Associat ion.  The 

obl igation of a precinct member to pay a levy shal l  cease at the 

time membersh ip ceases without prejudice to the Associat ion's  
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r ight to recover arrear levies .  No lev ies paid by a precinct 

member shal l  under any ci rcumstances be repayable by the 

Association upon such precinct member ceasing to be a member. 

9.6  A precinct member shal l  make payment of the monthly  lev ies  by 

vi rtue of a debi t order drawn on the precinct member's  banker. 

9.7  Upon any precinct member (" the sel l ing member") se l l ing his or 

her erf ,  the sel l ing precinct member shal l  pay to the Associat ion 

or Precinct POA, depending on what i s  appl icable, a levy equal  

to 0 ,25% (one quarter of a percent) of the sel l ing pr ice (exclus ive 

of  VAT, i f  any) at which the sel l ing precinct member sold hi s or her 

erf ,  or such other percentage  of the sel l ing price as may be 

reso lved by the MPOA members f rom t ime to time by special  

reso lution.  

9.8  The levy payable by the sel l ing precinct member in te rms of 

clause 9.7 shal l  become due and payable upon regis trat ion of  

transfer or cess ion (as the case may be) of the sel l ing precinct 

member's  erf  or occupational r ight in to the name of the 

transferee concerned. 

9.9  The trustee committee shal l  at al l  t imes ensure that the 

maintenance and control  of the common areas and the 

expenditure incurred in respect thereof i s  carr ied out in  a manner 

which is  fai r and equitable to al l  the MPOA members and precinct 

members.  

9.10  No MPOA member shal l  be enti t led to any of the pr iv i leges of  

membersh ip including voting at any meeting unless and unti l  such 

MPOA member and thei r  respective precinct members shal l  have 

paid every subscr iption and other sum (i f  any) which shal l  be due 

and payable to the Associat ion by such MPOA member and/or  

precinct member.  

10.  DEALING WITH THE COMMON AREAS  

Neither the whole nor any port ion of the common areas shal l  be: 

10.1  sold, let,  al ienated, otherwise disposed of ,  subdivided or  

transferred;  or 

10.2  mortgaged;  or 

10.3  subjected to any r ights,  whether regis tered in a deeds regis t ry or 

not, of use, occupation or servi tude, (save those enjoyed by the 

MPOA members and/or precinct members in  terms hereof and any 

servi tudes in favor of  the Counci l  as requi red in  terms of any 

condition of subdiv is ion);  
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without the specif ic pr ior wr i tten consent of the Counci l  and the 

sanction of a specia l  resolut ion of  the Associat ion (and no MPOA 

member shal l  be enti tled to unreasonably vote against any such 

special  resolution which may be proposed); or  

10.4  bui l t  upon, improved or enhanced in value by the construction of  

bui ldings, erections, faci l i t ies or ameni ties , wi thout the sanction of 

a special  resolution of the Associat ion, save for any construction 

relat ing to the electr ical  substat ions or t ransformers ,  the 

construction of  the pr ivate roads, the landscaping of the private 

open spaces and al l  such structures as may be requi red for 

purposes of securi ty and communication equipment and/or  

secur i ty and communication personnel .  

11.  RESPONSIBILITY FOR THE COMMON AREAS  

The Association acknowledges that the Counci l  shal l  not be responsible 

for,  and the Associat ion shal l  be solely responsible for the care, repai r ,  

maintenance, c leaning, upkeep, improvement and property  control  of 

the common areas,  al l  se rvices therein and any s tructure or thing 

erected on or contained therein . 

12.  DESIGN GUIDELINES  

12.1  Al l  bui ldings and other s tructures wi thin the development (or any 

part thereof) shal l  comply  with the provi sions of  the design 

guidel ines, provided that in  the case of precinct 3 and 4,  the 

bui ldings and other structures in those precincts wi l l  be in 

accordance with the guidel ines prescribed by the Counci l  which 

may or may not be enti re ly in  accordance with the prov is ions of  

the Fernkloof Estate guidel ines. 

12.2  No precinct member shal l  be enti t led to:  

12.2.1  erect any new bui lding and/or structures of  any nature 

whatsoever on any erf  in  the development;  

12.2.2  make any changes or al terat ions to exis t ing bui ldings 

and/or structures on any erf  in  the development including 

changes to the external  color scheme; 

wi thout the prior wr i t ten approval  of the t rustee committee having 

regard to the design guidel ines and/or as prescr ibed by Counci l ,  

and without execution of  the contractors '  agreement by al l  

part ies thereof.  

12.3  The approval  of the trustee committee as contemplated in clause 

12.2 shal l  only be given:  
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12.3.1  after detai led plans of the proposed work have been 

submitted to the trustee committee, the architectural  

review committee or any other competent person (as  

nominated by the t rustee committee from t ime to time) 

which person may be an archi tect or architects regis tered 

within the South African Counci l  of Architects or the 

Insti tute of South Afr ican Archi tects ;   and 

12.3.2  the trustee committee or thei r nominee/s are sat is f ied that 

the proposed work is  in  accordance with the design 

guidel ines and/or guide l ines prescr ibed by Counci l  for the 

purposes of which the trustee committee, the architectural  

review committee and/or any other nominee/s shal l  be the 

sole arbi ter and thei r decis ion shal l  be f inal and binding on 

the property owner concerned;  and 

12.3.3  the property owner concerned has made payment of any 

costs which may be incurred in obtaining this  approval ,  

including the costs of the trustee committee or i ts  

nominee/s;  and 

12.3.4  the property owner concerned has paid to the trustee 

committee a deposi t in such amount as the trustee 

committee may f rom time to t ime determine in thei r sole 

di scret ion, as secur i ty for any damage to any of the 

common areas, which amount shal l  be held in trust by the 

trustee committee, subject to the prov i sions of clause 13 

below; and 

12.3.5  any proposed deviat ion f rom the design guidel ines , by the 

property owner, shal l  be subject to a resolut ion passed by 

the precinct development trustees hold ing not less than 

75% (seventy f ive percent) of the total  voting r ights  of the 

precinct development trustees.  Fol lowing such resolut ion 

being passed by the precinct development, i t  wi l l  be 

subject to a resolut ion passed by the MPOA members 

hold ing not less than 75% (seventy f ive percent) of the total  

voting r ights  of the MPOA t rustees.   

Notwi thstanding the aforegoing approval s,  the ul t imate approval  

or re jection of bui lding plans i s the sole and f inal responsibi l i ty  of  

the Counci l .  

12.4  Subject to the restr ict ions imposed or di rections given at a 

general meeting of the Associat ion, the trustee committee may 

f rom time to time amend, ampli fy ,  substi tu te or add to the 

prov is ions  of the design guidel ines .  Any such amendment,  

ampli f ication, subst i tut ion or addit ion shal l  be subject to a 
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reso lution passed by the trustees hold ing not less than 75% 

(seventy f ive percent) of  the total voting r ights  of the trustees. 

12.5  In the event of any of the provi sions of  the design guidel ines 

being amended, ampl if ied, subst i tuted or added to, and such 

amendment, ampli f ication, substi tution or addit ion, in  the opinion 

of  the trustee committee, mater ial ly  af fects any further 

development wi thin the development (or any part thereof) ,  the 

trustee committee shal l  give wri t ten not ice of such amendment,  

ampli f ication, substi tut ion or addit ion to al l  MPOA members.  

Upon receipt of such wri tten notif ication, the MPOA members shal l  

by  wri tten notice inform thei r  respective precinct members  of  

such amendment,  ampli f ication,  substi tut ion or addit ion. 

13.  DEPOSIT FOR DAMAGES  

13.1  Each precinct member  shal l , when submitting to the trustee 

committee of the relevant precinct developments,  for approval  

the detai led plans for the construction of any bui lding and/or 

improvements, or al terat ions or addi tions to exis t ing improvements 

in  the development,  pay to such trustee committee a depos i t in  

an amount to be determined f rom t ime to t ime by the trustee 

committee which amount shal l  be retained by such trustee 

committee in trust  unt i l  complet ion by the precinct member 

and/or i ts contractors of such work,  the interest on which deposi t 

shal l  accrue to the property owners association or body 

corporate of  the relevant precinct development.  

13.2  Upon completion of  al l  such bui lding and other activ i t ies,  the 

trustee committee of the re levant precinct development shal l  i f  

they are sati sf ied that no damage has been effected by the 

precinct member or any of i ts  contractors to the common areas 

and/or landscaped areas wi th in the development and that the 

work has been constructed in accordance with  duly approved 

plans, shal l  subject to clause 13.3 , release the bui lding deposi t to 

the precinct member, excluding any in terest thereon which wi l l  

accrue to the Associat ion or body corporate of the re levant 

precinct development less any f ines or penalt ies payable in terms 

of  the contractors agreement.  

13.3  In the event of any landscaped area and/or the common areas 

having damage due to such work,  the precinct member shal l  

wi th in 15 (f i f teen) days of having been requested to do so in 

wri t ing by the trustee committee of  the relevant precinct 

development, rectify  the damage to the sati s faction of  the 

relevant precinct’s t rustees, fai l ing which, such trustees shal l  be 

enti t led to appoint an independent contractor  or contractors to 

repai r the damage and the amount paid to such trustees as a 

bui lding deposi t shal l  be uti l i sed to pay al l  costs of such repair .   I f  
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the amount paid to such trustees as a bui lding deposi t  i s  not 

suf f icient to cover the cost of such repairs , such trustees shal l  be 

enti t led to recover the shortfal l  f rom the precinct member.  

13.4  Each MPOA member in te rms of  clauses 6.1 .1 or 6 .1 .2 (as  the case 

may be) shal l  procure that thei r respective precinct members 

comply with the provisions of clauses 12 and 13 and hereby 

indemnif ies  the Associat ion in respect of any loss or damage 

which the Associat ion may suf fer as a resul t  of  any such of  thei r  

respective precinct members  not so complying.  

13.5  The trustee committee shal l  be enti tled to:  

13.5.1  perform such acts as are necessary to accompli sh the 

purposes expressed or impl ied herein, which acts  shal l  

include, inter al ia, the examination and endorsement of 

the relevant bui lding plans as  are necessary  for any 

construction, renovation and/or al terat ions with in the 

scheme; 

13.5.2  appoint such advi sors as are necessary to scrut ini ze the 

re levant p lans referred to herein; 

13.5.3  impose a scrut iny fee on precinct members for the serv ices 

as mentioned herein .  

14.  MANAGING AGENT AND ESTATE MANAGER  

The trustee committee shal l  appoint:  

14.1  a managing agent f rom time to time to control ,  manage and 

admini ster the affairs  of the associat ion, the affai rs of  the 

Fai rbanks precinct i f  the trustee committee of that precinct so 

desi res and to exercise such powers and duties as may be 

entrusted to the managing agent, including the power to col lect 

lev ies ; and 

14.2  an estate manager to contro l , manage and adminis ter al l  bui lding 

works including the conclus ion of contractors agreements wi th the 

relevant contractors,  to oversee al l  secur i ty measures and 

associated inf rastructure and the responsibi l i t ies as  set out in the  

OEMP. 

15.  RULES AND CONTRACTS  

15.1  Subject to any restr ictions imposed or di rections given at a 

general meeting of the Associat ion and subject to the condi t ions 

imposed by the Counci l  in approving the rezoning and subdiv is ion 

of the land and the subdiv is ion of the portions of the land 
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compri s ing the precinct developments, the trustee committee 

may (but shal l  not be obl iged to) f rom t ime to t ime: 

15.1.1  Make, amend, ampl ify , subst i tute or add rules governing,  

inter al ia :  

15.1 .1 .1  the management of the development including 

(but not l imited to) the contractors  agreements; 

15.1 .1 .2  the use, occupation and enjoyment of the 

common areas; 

15.1 .1 .3  the external  appearance of and the 

maintenance of  the common areas and the 

bui ldings or other improvements erected 

thereon;  

15.1 .1 .4  the erection of any bui ldings and/or s tructures of  

any nature whatsoever, and the al terat ion, 

modif ication and renovation to such bui ldings 

and/or s tructures  on the common areas;  

15.1 .1.5  for the furtherance and promotion of any of the 

objects  of  the Associat ion; 

15.1 .1.6  for the better management of the affai r s  of the 

Association;  

15.1 .1.7  for the advancement and protection of the 

interests of MPOA members and  precinct 

members ;  

15.1.1.8  for the conduct of t rustee  committee  meetings 

and general  meetings; and 

15.1 .1.9  to ass i s t in admini stering and governing the 

associat ion’s activ i t ies  general ly ;  

15.1.2  enter into agreement(s) with the local  authori t ies governing 

the matters set out in clause 15.1.1 and any other  

incidental  matters .  

15.2  Any such amendment, ampli f ication, substi tu tion or addi t ion to 

the rules shal l  be subject to a resolut ion passed by the trustees 

holding not less than 75% (seventy f ive percent) of the total vot ing 

r ights  of the trustees. 

15.3  In  the event of any of the rules being amended, ampli f ied, 

substi tuted or added to, and such amendment, ampli f icat ion, 

substi tut ion or addi tion, in  the opinion of the trustee committee,  

material ly affects any MPOA member, the trustee committee shal l  
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give wri tten notice of such amendment, ampl if ication, subst i tut ion 

or addit ion to al l  MPOA members .  Upon receipt of such wri tten 

notif ication, the MPOA members shal l  by wri tten notice inform 

thei r respective precinct members of such amendment,  

ampl if ication, subst i tut ion or addit ion.  

15.4  Each MPOA member undertakes to the Association that such 

MPOA member wi l l  comply with , and procure compl iance by its  

respective precinct members with : 

15.4.1  the prov is ions  of thi s const i tution; 

15.4.2  the design guidel ines referred to in  clause 12 above; 

15.4.3  any rules  made in terms of clause 15.1.1 above; 

15.4.4  any agreement(s) referred to in clause 15.1.2 insofar as  

those agreements  may di rectly or indi rectly impose 

obl igations on such MPOA member and/or the respective 

precinct members of  any property  owners  associat ion;  

15.4.5  ru les made f rom time to t ime by the Golf Club or i ts  

successor/s to protect the interests of the members of the 

Golf Club and to provide a harmonious l i festy le of high 

qual i ty to the res idents of the development, including (but 

not l imited to) ru les  relating to the fol lowing:  

15.4 .5.1  the admiss ion of homeowners in the 

development as members of the Golf Club;  

15.4 .5.2  the usage of  the golf  course and access  thereto; 

15.4 .5.3  the use of gol f  carts and other vehicles; 

15.4 .5.4   guests or inv i tees of the property owners shal l  

abide by al l  the rules of the Golf Club and the 

property owners have a duty to acquaint 

themselves with  these rules ;  

15.4 .5.5  the envi ronment including restr ictions in  regard 

to noxious or al ien vegetation;  

15.4 .5.6  animals and pets,  including the access of  

animals or pets on the gol f  course; 

15.4 .5.7  the prevention of noise or any other form of  

nui sance, including music and other sounds f rom 

propert ies .  
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15.5 No business shal l  be conducted on or f rom any erf  wi thout pr ior 

wr i tten consent f rom the trustee committee. 

 

15.6  In the event of any breach of any of the prov is ions , guidel ines , 

rules and/or agreements  referred to in clauses 15.4.1  to 15.4 .5 

(both inclusive) by:  

15.6.1 any MPOA member; and/or  

15.6.2 any precinct member of a property owners associat ion 

above; and/or 

15.6.3  any person of  the household, or guest or lessee of such  

MPOA member's  respective precinct member; 

such breach shal l  be deemed to have been committed by the 

MPOA member i tsel f ,  but wi thout prejudice to the aforegoing,  the 

trustee committee may take or cause to be taken such s teps 

against the person actual ly  committ ing the breach, as the trustee 

committee may in i ts  sole di scretion deem f i t .  

15.7  The trustee committee, off icials and employees of the Associat ion 

and contractors engaged by the Associat ion, local authori ty ,  any 

publ ic serv ice company, shal l ,  at al l  t imes, have reasonable 

access to the erven and common areas for purposes of inspecting 

and/or maintaining al l  serv ices supply ing and/or traversing any 

part thereof.  

16.  BREACH  

16.1  Should any MPOA member and/or precinct member:  

16.1.1  fai l  to pay on due date any amount due by such member 

in terms of th is  consti tut ion or any ru le made thereunder 

and remain in defaul t for more than 7 (seven) days after 

being noti f ied in wri t ing to do so by the trustee committee;   

or 

16.1.2  commit any other breach of any of the prov i sions of this  

const i tut ion or any rule made thereunder and fai l  to 

commence remedying that breach wi th in a period of  7 

(seven) days after the receipt of wr i tten notice to that 

effect by the trustee committee and complete the 

remedying of such breach wi thin a reasonable t ime; 

then and in ei ther such event, the trustee committee shal l  be 

enti t led (but not obl iged) on behalf  of  the Associat ion, wi thout 

prejudice to any other r ights or remedies which the trustee 

committee or the Association or any other MPOA member may 

have in law, including the r ight to claim damages: 
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16.1.3  to insti tute legal  proceedings on behalf  of the Associat ion 

against such member for payment of such overdue amount 

or for performance of such member's  obl igations in  terms of  

th is  consti tut ion or any rules  made thereunder, as the case 

may be;   or 

16.1.4  in the case of clause 16.1 .2 above, to remedy such breach 

and immediately recover the total  cost incurred by the 

trustee committee or the Associat ion in so doing f rom such 

member.  

16.2  Notwithstanding anything to the contrary contained in this  

const i tut ion, the trustee committee may in the name of  the 

Association enforce any prov is ions of the const i tut ion ( including 

any rules and/or guidel ines made hereunder) by civ i l  appl ication 

or action in a court of competent juri sd iction ( including by 

arbi trat ion in terms of clause 0 below) and for thi s purpose may 

appoint attorneys and counsel ,  as the trustee committee may 

deem f i t.  

16.3  Without prejudice to al l  o r any of the r ights  the trustee 

committees or the Association granted under th is  consti tut ion, 

should any MPOA member or precinct  member fai l  to pay any 

amount due by such member on due date, then such member 

shal l  pay interest thereon at the pr ime rate plus 4% (four percent) 

calculated f rom the due date for payment unti l  the actual  date 

of  payment of such amount.  

16.4  Should the trustee committee insti tute  any legal  proceedings 

against any MPOA member or precinct  member pursuant to a 

breach by such member of this  const i tut ion or any rules made 

thereunder, then without prejudice to any other r ights which the 

trustee committee or the Associat ion or any other MPOA member 

may have in law, the trustee committee shal l  be enti t led to 

recover f rom such member al l  legal  costs incurred by the trustee 

committee or the Association, including attorney/cl ient charges,  

tracing fees and col lection commiss ion.  

17.  TRUSTEE COMMITTEE  

 The trustee committee shal l  consis t  of 8 (e ight) trustees at al l  t imes and 

the chai rperson of each precinct development shal l  be considered to 

be a trustee of the Association without e lection to the office.  

18.  REMOVAL AND ROTATION OF TRUSTEE MEMBERS  

18.1  Each trustee shal l  continue to hold off ice unti l  the annual  general  

meeting next fol lowing his said appointment, at which meeting 

each trustee shal l  be deemed to have reti red f rom off ice as  such,  
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and shal l  be replaced by the newly appointed chai rperson of the 

relevant precinct development in terms of clause 17 above.  

18.2  A trustee shal l  be deemed to have vacated his  or her off ice as 

such upon: 

18.2.1  being an unrehabi l i ted insolvent;  

18.2.2  his or her making any arrangement or compromise with hi s  

or her credi tors;  

18.2.3  his or her conviction for any serious , civ i l  or cr iminal off ice.  

The trustee committee shal l  be the sole judge as to what i s  

considered a serious of fence; 

18.2.4  his or her becoming of  unsound mind;  

18.2.5  his or her resigning f rom such off ice in wri t ing del ivered to 

the managing agent for onward communication to the 

remaining trustees; 

18.2.6  his or her death;  

18.2.7  his or her being removed f rom off ice by a special  resolut ion 

of the MPOA members;  

18.2.8  has disposed of  h is  or her property in the development;  

prov ided that anything done in the capacity of a trustee in good 

fai th , by a person who ceases to be a trustee,  shal l  be val id unti l  

the fact that he or she i s no longer a trus tee has been recorded in 

the minute book of the trustee committee. 

18.3  Upon any vacancy occurr ing on the trustee committee pr ior to 

the next annual general  meeting, the vacancy in quest ion shal l  

automatical ly  be f i l led by the newly appointed chai rperson of the 

relevant precinct development appointed in his  or her  stead. 

19.  OFFICE OF THE TRUSTEE COMMITTEE  

19.1  The trustees shal l  appoint f rom amongst themselves, a chai rperson 

and v ice-chai rperson. 

19.2  As soon as reasonably possible after the holding of the annual  

general meeting, the trustee committee shal l  meet and shal l  e lect 

f rom i ts  own number the chai rperson and vice-chai rperson,  who 

shal l  hold thei r respective off ices unti l  the annual general meeting 

held next after thei r  said appointment,  prov ided that the off ice of 

the chai rperson or v ice-chai rperson shal l  ipso facto  be vacated 

by the trus tee holding such off ice upon his or her ceasing to be a 
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trustee for any reason.  No one trustee shal l  be appointed to more 

than one of the aforesaid off ices .  In  the event of any vacancy 

occurr ing in any of the aforesaid off ices at any time, the trustee 

committee shal l  meet to appoint one of thei r number as a 

replacement in such off ice. 

19.3  Save as otherwise provided in this  consti tut ion, the chai rperson 

shal l  preside at a l l  meetings of the trustee committee, and al l  

general  meetings of  MPOA members , and shal l  perform al l  dut ies 

incidental  to the off ice of chai rperson and such other duties as 

may be prescr ibed by the trustee committee or the MPOA 

members, and to a l low or refuse to permi t invi tees to speak at any 

such meetings, prov ided however, that any such inv i tees shal l  not 

be enti t led to vote at any such meetings. 

19.4  The v ice-chai rperson shal l  assume the powers and duties of the 

chai rperson in the absence of the chai rperson, or his inabi l i ty  or  

refusal  to act as chai rperson, and shal l  perform such other duties 

as may f rom time to t ime be ass igned to him by the chai rperson or 

the trustee committee. 

19.5  Trustees shal l  be enti t led to be repaid al l  reasonable and bona 

f ide  expenses incurred by them respectively in or about the 

performance of thei r dut ies as trustees and/or chai rperson, v ice-

chai rperson, as the case may be, but save as  aforesaid, shal l  not 

be enti t led to any other remuneration fees or salary  in  respect of  

the performance of such duties .  

20.  FUNCTIONS AND POWERS OF THE TRUSTEE COMMITTEE  

20.1  Subject to the express prov is ions of  thi s  const i tut ion,  the trustee 

committee shal l  manage and control the business and affai rs  of  

the Associat ion, and shal l  have ful l  powers in the management 

and di rection of such business and affai rs  and, save as may be 

express ly  prov ided in this const i tut ion, may exercise al l  such 

powers of the Associat ion, and do al l  such acts on behalf  of  the 

Association as may be exercised and done by the Associat ion, 

and as are not by this  const i tut ion requi red to be exercised or 

done by the Associat ion in general meet ing, subject nevertheless 

to any di rections given to or restr ictions imposed on trustees  by 

the Associat ion in general  meeting f rom time to t ime, prov ided 

that no di rections given to or restr ict ions imposed on the trustees  

by the Associat ion in general  meeting shal l  inval idate any pr ior 

act of the trustee committee which would have been val id i f  such 

di rection or restr iction  had not been given or imposed. 

20.2  The trus tee committee shal l  have the r ight to vary, cancel  or 

modify  any of i ts  decis ions and resolutions  f rom t ime to t ime. 
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20.3  The trustee committee may, should i t  so decide, invest igate any 

suspected or al leged breach by any MPOA member, precinct 

member or t rustee of th is  consti tu t ion, in  such reasonable manner 

as i t  shal l  decide from time to time. 

20.4  The trustee committee shal l  have the power to appoint sub-

committees to manage and/or regulate various aspects or facets 

of the Association’s  and/or t rustee committee’s functions  and 

powers,  provided that:  

20.4.1  The members of such sub-committee need not be MPOA 

members or precinct  members .  

20.4.2  Each sub-committee shal l  consist  of not  less than 2 (two) 

and no more than 4 (four) (or such other number as 

considered necessary by the trustee committee) committee 

members.  

20.4.3  Each sub-committee members shal l  continue to hold off ice 

unt i l  the next annual general meeting fol lowing hi s 

appointment at which t ime each sub-committee member 

shal l  be deemed to have resigned f rom off ice as such, and 

shal l  be el igible for re-appointment to such sub-committee 

by the incoming trustee committee.;  

20.4.4  The trustee committee shal l  at al l  t imes exercise an 

oversight function over the sub-committees.  

20.4.5  The rules governing the office and proceedings of  the 

trustee committee prescribed in terms of thi s const i tut ion 

shal l  apply to al l  sub-committees mutati s mutandis where 

appl icable. 

21.  PROCEEDINGS OF THE TRUSTEE COMMITTEE  

21.1  The trustee committee may meet together for the dispatch of  

business, adjourn and otherwise regulate thei r meetings as they 

th ink f i t ,  subject to any prov isions of th is  const i tut ion. 

21.2  Meetings of the trustee committee shal l  be held at least once 

every 12 (twelve) months , provided that i f  al l  the trustees shal l  in  

wr i t ing have waived the above requi rement in  respect of a 

part icu lar 12 (twelve) months, then no meeting of the trustee 

committee need be held for that per iod.  

21.3  The quorum necessary for the holding of any meeting of  the 

trustee committee shal l  be 4 (four) t rustees. 
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21.4  Each trustee shal l  be enti tled to a number of votes equal to the 

number of  Precinct members of such precinct development  

which appointed such trustee in te rms of  clause 17 

21.5  The chai rperson shal l  pres ide as such at al l  meetings of the trustee 

committee,  prov ided that should at any meeting of the trustee 

committee the chai rperson not be present within 5 (f ive) minutes 

after the t ime appointed for the holding thereof, then the vice-

chai rperson shal l  act as chai rperson at such meeting, prov ided 

further that should the v ice-chai rperson also not be present within 

5 (f ive) minutes of the time appointed for the holding of such 

meeting, those present of the trustees shal l  vote to appoint a 

chai rperson for the meeting,  who shal l  thereupon exercise al l  the 

powers and duties  of  the chai rperson in relation to such meeting. 

21.6  Minutes shal l  be taken at every trustee committee meeting,  

al though not necessar i ly  verbatim.  These minutes shal l  be 

reduced to wri t ing without undue delay after the meeting and 

shal l  then be cert i f ied correct by the chai rperson of the meeting.   

Al l  minutes of  trustee committee meetings shal l  after cert i f ication 

as aforesaid be placed in a trustee committee minute book to be 

kept in accordance, mutat is  mutandis ,  wi th  the prov i sions of the 

law re lat ing to the keeping of minutes of  meetings of di rectors of  

companies .  The trus tee committee minute book shal l  be open for 

inspection at a l l  reasonable times by a trustee, the audi tors,  the 

MPOA members and thei r  respective precinct members. 

21.7  Al l  competent resolut ions recorded in the minutes of any trustee 

committee meeting shal l  be val id and of ful l  force and effect as 

therein recorded, with ef fect f rom the passing of such resolut ions,  

and unti l  varied or  rescinded, but no resolution or purported 

reso lution of the trustee committee shal l  be of any force or ef fect,  

or shal l  be binding upon the MPOA members and thei r  respective 

precinct members or any of the trustees unless such resolut ion i s  

competent wi th in the powers  of the trustee committee. 

21.8  Save as otherwise prov ided in th is  const i tution, the proceedings 

at any trustee committee meeting shal l  be conducted in such 

reasonable manner and form as the chai rperson of the meeting 

shal l  decide. 

21.9  A resolution s igned by al l  the trustees shal l  be val id in  al l  respects 

as i f i t had been duly passed at a meeting of the trustee 

committee duly convened. 

22.  GENERAL MEET INGS OF THE ASSOCIATION  

22.1  The Association shal l  wi th in 3 (th ree) calendar months after each 

f inancial year of the Associat ion,  hold a general  meeting as i ts  
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annual  general meeting, in addition to any other general  

meetings, dur ing such f inancial  year,  and shal l  specify  the 

meeting as such in  the notices in te rms of clause 23.1 below. 

22.2  Such annual general meeting shal l  be held at such t ime and 

place, subject to the aforegoing prov isions , as the trustee 

committee shal l  decide f rom t ime to t ime. 

22.3  Al l  general  meetings other than annual general  meetings shal l  be 

cal led special  general  meetings. 

22.4  The trustee committee may, whenever they think f i t,  convene a 

special  general  meeting.  

22.5  General meetings of the Associat ion shal l  take place at such 

place/s as shal l  be determined by the trustee committee f rom 

time to time. 

23.  NOTICE OF MEET INGS OF THE ASSOCIATION  

23.1  An annual  general meeting and a meet ing cal led for the passing 

of  a special  resolut ion shal l  be cal led by not less than 21 (twenty 

one) days ' not ice in  wri t ing at the least,  and a special  general 

meeting, other than one cal led for the pass ing of a special 

reso lution, shal l  be cal led by not less than 14 (fourteen) days '  

not ice in wri t ing.  In  each case, the notice shal l  be exclusive of  

the day on which i t i s dispatched, and shal l  specify the place, the 

day and the hour of the meeting and, in the case of special  

business, in addition to any other requi rements contained in  thi s 

const i tut ion, the general nature of that business , and in the case 

of  a special  resolution, the terms and effect of the resolut ion and 

the reasons for i t shal l  be given in the manner hereinafter 

mentioned or in such other manner (i f  any) as may be prescr ibed 

by the trustee committee to such persons as are under thi s 

const i tut ion enti t led to receive such notices f rom the Associat ion;  

prov ided that a general  meeting of the Associat ion shal l ,  

notwithstanding that i t  is  cal led by shorter notice than that 

specif ied in this consti tut ion, be deemed to have been duly  

cal led i f  i t  i s so agreed: 

23.1.1  in the case of a meeting cal led as the annual  general 

meeting,  or a meeting cal led for the purpose of pass ing a 

special  resolution, by  al l  MPOA members enti t led to attend 

and vote thereat;  

23.1.2  in the case of a special  general meeting, by a majori ty in  

number of the MPOA members having a r ight to attend and 

vote at the meeting, being a major i ty together holding not 
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less than 75% (seventy f ive percent) of  the total voting 

r ights  of al l  MPOA members . 

23.2  The accidental  omission to give notice of a meeting or of any 

reso lution, or to give any other noti f ication, or present any 

document requi red to be given or sent in te rms of  this  

const i tut ion, or the non- receipt of  any such notice, noti f ication or  

document by any MPOA member or other person enti t led to 

receive the same, shal l  not inval idate the proceedings at,  or  any 

reso lution passed at,  any meeting. 

24.  QUORUM FOR GENERAL MEETINGS  

24.1  No business  shal l  be transacted at any general  meeting unless a 

quorum is  present when the meeting proceeds to business .   The 

quorum necessary for the holding of any general  meeting shal l  be 

such of the MPOA members ent i t led to vote in person or by proxy, 

as together for the t ime being, represent 50% (f i f ty  percent) of  the 

total votes of al l  MPOA members  enti t led to vote, for the time 

being save that not less than 3 (three) MPOA members must be 

personal ly  present, unless the meeting i s held in terms of clause 

30, in which case a val id quorum wi l l  be signed proxies of  50% 

(f i f ty per cent) of MPOA members  ent i t led to vote.  

24.2  I f  wi thin 30 (th i rty)  minutes f rom the t ime appointed for the 

holding of a general  meeting a quorum is  not present,  the 

meeting shal l  proceed and the MPOA members present shal l  be a 

quorum. 

25.  AGENDA AT GENERAL MEETINGS  

In addit ion to any other matters requi red by thi s const i tut ion to be deal t 

with  at an annual  general  meeting, the fol lowing matters shal l  be deal t 

with  at every annual  general  meeting:  

25.1  the considerat ion of the chai rperson's  report;  

25.2  the composi t ion of the trustee committee; 

25.3  the considerat ion of any other matters  raised at the meeting 

including any resolut ions proposed for adoption by such meet ing, 

and the voting upon any such resolutions;  

25.4  the considerat ion of  the annual  f inancial statements of the 

Association for the last f inancial  year of the Associat ion 

preceding the date of  such meeting; 

25.5  the considerat ion of the report of  the auditors ;  
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25.6  the considerat ion of  the total levy (as referred to in clause 8) for 

the calendar year dur ing which such annual general  meeting 

takes place;   

25.7  the considerat ion and f ix ing of the remuneration of the audi tors  

for the f inancial year of the Association preceding the annual  

general  meeting.  

25.8  consider and rati fy  or amend the amounts of  the " ini t ial"  and 

"subsequent"  penalt ies to be imposed in terms of dispute 

reso lution as set out in  clause 40; and 

25.9  the considerat ion of  any di rections given to or restr ict ions  

imposed on the trustees for the year fol lowing the annual  general  

meeting.  

26.  PROCEDURE AT GENERAL MEETINGS  

26.1  The chai rperson shal l  pres ide as such at al l  general meet ings, 

prov ided that should he or she not be present wi th in  5 minutes 

after the t ime appointed for the holding thereof, then the vice-

chai rperson shal l  act as chai rperson at such meeting, prov ided 

further that should the v ice-chai rperson also not be present within 

5 (f ive) minutes of the time appointed for the holding of such 

meeting, then the MPOA members present at such meeting 

enti t led to vote, shal l  vote to appoint  a chai rperson for the 

meeting, who shal l  thereupon exercise al l  the powers and duties 

of  the chai rperson in relat ion to such meeting.  

26.2  The chai rperson may, wi th the consent of  any general  meeting at 

which a quorum is  present (and i f  so d irected by the meeting),  

adjourn a meeting f rom t ime to time and f rom place to place, but 

no business shal l  be transacted at any adjourned meeting other 

than the business which might have been transacted at the 

meeting f rom which the adjournment took place. 

26.3  Whenever a meeting i s  adjourned for 10 (ten) days or more,  

notice of the adjourned meeting shal l  be given in the same 

manner as of an original meeting.  Save as aforesaid,  the MPOA 

members shal l  not be enti t led to any notice of adjournment, or of  

the business to be transacted at an adjourned meeting.  

26.4  Except as otherwise provided for in  thi s  const i tut ion, al l  general  

meetings shal l  be conducted in accordance with general ly  

accepted practice. 
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27.  PROXIES FOR GENERAL MEETINGS  

27.1  The chai rperson of  a MPOA member shal l  automatical ly  be 

considered to be the representative of the relevant precinct 

development at a general  meeting.  I f  the chai rperson of a 

relevant precinct development i s unable to attend a general  

meeting he or she may be represented at a general meeting by a 

proxy, who need not be a MPOA member.   The instrument 

appointing a proxy shal l  be in wri t ing signed by the MPOA 

member concerned. 

27.2  The instrument appointing a proxy and the power of attorney or 

other authori ty ( i f  any) under which i t i s  s igned, or a copy 

cert i f ied by a commiss ioner of oaths thereof shal l  be deposi ted at 

the off ice at any time before the t ime appointed for  the 

commencement of the meeting, or adjourned meeting,  at which 

the person named in the instrument is  proposed to vote.   No 

instrument appoint ing a proxy shal l  be val id after the expi rat ion of  

12 months  f rom the date of  i ts  execution.  

27.3  No MPOA member may represent more than three other MPOA 

members by proxy.  

28.  VOTING AT GENERAL MEET INGS  

28.1  At every general meeting, every MPOA member in person or by 

proxy and enti t led to vote shal l  have the fol lowing votes : 

28.1.1  where the MPOA member represents  a property owners '  

association referred to in clause 6.1 .1 above, the number 

of votes equal  to the number of s ingle res idential  erven in 

such MPOA member's  precinct development;  

28.1.2  where the MPOA member represents  a body corporate 

referred to in clause 6.1 .2 above, the number of votes  

equal  to the number of sectional t i t le uni ts  in  such MPOA 

member’s precinct development;  

28.1.3  where the MPOA member represents a property owners 

association referred to in  clause 39, the number of votes 

equal  to the number of e rven incorporated into such 

property  owners associat ion;  

28.2  Save as expressly provided for in  th is  consti tut ion, no person other 

than a MPOA member duly regis tered, and who shal l  have paid 

every levy and other amount ( i f  any) which shal l  be due and 

payable to the Associat ion in respect of or ar i s ing out of hi s  

membersh ip,  and who is  not under suspension, shal l  be enti t led to 
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be present or to vote on any question,  ei ther personal ly  or by 

proxy, at any general meeting. 

28.3  At any general meeting any resolution put to the vote of  the 

meeting shal l  be decided on a show of  hands unless  the 

chai rperson determines that the re levant deci s ion be taken on a 

pol l  or unless a pol l  i s  demanded by any MPOA member.  

28.4  In computing the major i ty on the pol l , regard shal l  be had to the 

number of votes  cast for and against the resolution.  

28.5  An ordinary resolution (that i s  a resolut ion other than a special  

reso lution) or the amendment of an ordinary resolut ion shal l  be 

carr ied on a s imple majori ty of al l  the votes cast thereon, and an 

abstention shal l  not  be counted as a vote for or against the 

reso lution in question.   

28.6  Unless pr ior to the dissolution of the meeting, any MPOA member 

present in  person or by proxy at a general meeting shal l  have 

objected to any declaration made by the chai rperson of  the 

meeting as to the resul t  of any voting at the meeting, or to the 

propriety of val idi ty  of the procedure at such meeting, such 

declarat ion shal l  be deemed to be a true and correct statement 

of  the voting, and the meeting shal l  in al l  respects be deemed to 

have been properly and val idly const i tuted and conducted, and 

an entry  in  the minutes to the effect that any motion has been 

carr ied or lost,  wi th  or without a record of the number of votes 

recorded in favor of  or against such motion, shal l  be conclus ive 

ev idence of  the vote so recorded i f  such entry conforms wi th the 

declarat ion made by the chai rperson of the meeting as to the 

resul t  of any voting at the meeting.  The chai rperson of the 

meeting shal l  be obl iged to announce the resul t of any voting 

ei ther at the meeting or as  soon as reasonably poss ible thereof.  

29.  SPECIAL RESOLUT ION  

29.1  A resolut ion by the Association shal l  be a special resolut ion i f at a 

general meeting of  which not less than 21 (twenty one) clear 

days'  notice has been given specify ing the intention to propose 

the resolut ion as a special  resolution, the terms and effect of the 

reso lution and the reasons for i t  and at which MPOA members 

holding in aggregate not less than 50% (f i f ty  per cent) of the total 

votes of al l  the MPOA members enti t led to vote thereat, are 

present in  person or by proxy, the resolut ion has been passed by 

not less than 75% (seventy f ive per cent ) of the total  votes to 

which the MPOA members present in  person or by proxy are 

enti t led.  
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29.2  I f  less than 50% (f i f ty  per cent) of  the total  votes of al l  the MPOA 

members enti t led to attend the meeting and to vote thereat are 

present in person, or  by proxy, or represented at a meeting cal led 

for the purpose of pass ing a special resolut ion, the meeting shal l  

stand adjourned for 30 (th i rty) minutes.  

29.3  After the expi ry of the said 30 (th i rty) minute period, the MPOA 

members who are present in person or by proxy and are enti t led 

to vote may deal  with the business for which the or iginal meeting 

was convened and a resolution passed by not less than 75% 

(seventy f ive per cent) of the total  votes of al l  the MPOA 

members present, or by proxy, or represented at such meeting 

shal l  be deemed to be a special  resolut ion even i f  less than 50% 

(f i f ty per cent ) of the total  votes of al l  the MPOA members 

enti t led to vote thereat, are present in person or by proxy, after 

the expi ry of the said 30 (th i rty) minute period.  

30.  MEETINGS CONDUCTED ELECTRONICALLY 

Al l  meetings, ei ther of  the trustee committee or the Associat ion, may be 

conducted by way of electronic communication, i f ci rcumstances, as 

determined by the trustee committee in thei r sole discret ion, dictate.  

31.  L IMITS OF AUTHORITY FOR EXPENSES OTHER THAN NORMAL OPERATING 

EXPENSES  

31.1 The Chairperson, together with any other trustee of the trustee committee shall 

have the authority to approve the payment for any extra ordinary expense of 

the Association up to the value of 5% (five per cent) of the total levy income for 

the year in question.   

31.2 The trustee committee shall have the authority to approve the payment for an 

extra ordinary expense of the Association up to the value of 15% (fifteen per 

cent) of the total levy income for the year in question. 

31.3 Any extra ordinary expense exceeding 15% (fifteen per cent) of the total levy 

income for the year in question must be authorised by an ordinary resolution of 

the MPOA members. 

32.  ACCOUNTS  

32.1  The Associat ion in general meeting or the trustee committee, may 

f rom t ime to time make reasonable condit ions and rules as to the 

time and manner of  the inspection by the MPOA  members and 

thei r respective precinct members of the accounts and books of  

the Associat ion, or any of them, and subject to such condi tions 
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and rules , the accounts  and books of the Association shal l  be 

open to the inspection of MPOA members and thei r  respective 

precinct members  at al l  reasonable times dur ing normal business 

hours.  

32.2  At each annual  general  meeting the trustee committee shal l  lay 

before the Associat ion proper f inancial  s tatements for the 

immediately  preceding f inancial  year of  the Association.   Such 

f inancial s tatements  shal l  be accompanied by reports  of  the 

trustee committee and the audi tors i f  appointed, and there shal l  

be attached to the notice sent to MPOA members convening 

each annual general meeting, as set forth in clause 23.1 above, 

copies of such f inancial statements and reports  and of  any other  

documents requi red by law to accompany the same. 

32.3  Should the trustee committee or the majori ty of the MPOA 

members so requi re, the accounts  of  the Association shal l  be 

examined and the correctness of the f inancial  s tatements 

ascertained by the audi tors at least once a year.  

33.  SERVICE OF NOTICES  

33.1  A notice shal l  be in wri t ing and shal l  be given or served by the 

Association upon any MPOA member, ei ther personal ly or by 

electronic mail  or by post in  a prepaid regi stered letter ,  properly 

addressed to the MPOA member at the address on record at the 

Association’s of f ice in terms of clause 32.2 below.  I t i s  the 

responsibi l i ty  of the MPOA member to ensure that hi s/her  

electronic mail  address and postal  address in  the Associat ion’s 

database are correct and up to date.   Electronic mai l  i s  the 

preferred way to give and serve any notice.  

33.2  No MPOA member shal l  be enti t led to have a notice served on 

him or her at any address not within the Republ ic of South Africa,  

but any MPOA member may requi re the Association, by notice, to 

record an address with in the Republ ic of  South Afr ica which shal l  

be deemed to be h is  address for the purpose of  the service of  

notices. 

33.3  Any notice by post shal l  be deemed to have been served at the 

time when the letter containing the same was posted, and in 

prov ing the giv ing of the notice by post,  shal l  be suff icient to 

prove that the letter containing the notice was properly 

addressed and posted.  

33.4  The accidental  omiss ion to give notice of a meeting to or  the 

non- receipt of notice of a meeting by any person enti t led to 

receive notice shal l  not inval idate the proceedings of  that 

meeting.  
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34.  INDEMNITY  

34.1  Al l  trustee members shal l  be indemnif ied out of  the funds of  the 

Association against any l iabi l i t ies bona f ide  incurred by them in 

thei r respective said capacit ies and in the case of a trustee 

member, in hi s capaci ty as chai rperson or v ice-chai rperson, 

whether defending any proceedings, civ i l ,  cr iminal or otherwise, 

in  which rel ief  i s  granted to any such person/s by the court.  

34.2  Every trustee member, every servant,  agent and employee of the 

Association, shal l  be indemnif ied by the Association against (and 

i t shal l  be the duty of the trustee committee out of the funds of  

the Associat ion to pay) al l  costs ,  losses and expenses ( including 

travel ing expenses) which such person or persons may incur or  

become l iable for by reason of any contract entered into, or  any 

act or deed done, by such person or persons in  the discharge of  

any of  h is/the i r respective duties ,  including in the case of  a 

trustee member, hi s  duties as chai rperson or v ice-chai rperson.  

Wi thout prejudice to the general i ty  of the above, the Associat ion 

shal l  specif ical ly  indemni fy every such person against al l  losses of  

whatsoever nature incurred ar i s ing out  of any bona f ide act,  

deed or letter done or wr i tten by him jointly  or several ly  in 

connection with the discharge of his  dut ies,  provided that any 

such act, deed or letter has been done or  wri t ten in good fai th.  

34.3  A trus tee member shal l  not be l iable for the acts , receipts,  

neglects or defaul ts of the audi tors or of  any of the other t rustee 

members, whether in  thei r capaci t ies as trustee members or as 

chai rperson or v ice-chai rperson, or for any loss or expense 

sustained or incurred by the Associat ion through the insuff iciency 

or deficiency of t i t le to any property acqui red by the trustee 

committee for or on behalf  of the Association, or for the 

insuf f iciency or defic iency of any securi ty  in  or upon which any of 

the monies of the Associat ion shal l  be invested, or for any loss or  

damage ar i s ing f rom the insolvency or tortuous act of any person 

with whom any monies, secur i t ies or effects shal l  be deposi ted, or 

for any loss or damage occas ioned by any error of judgment or 

oversight on h is  part, or for any other loss , damage or misfortune 

whatever which shal l  happen in the execution of  any of the duties 

of hi s of f ice/s or in  re lation thereto, unless the same shal l  happen 

th rough lack of bona f ides  or breach of  duty or breach of  t rust .  

34.4  No MPOA member or precinct member shal l  have any claim of 

any nature whatsoever against the Association for any loss,  

damage or in jury which such MPOA member or precinct member 

may di rectly or indi rectly suffer (even i f  such loss , damage or 

in jury i s caused through the negl igence of the Associat ion, the 

trustee committee,  or any of the Associat ions employees or 

appointees) by reason of any latent or patent defects on the 
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development ( including the common areas),  or f i re on the 

development, or theft f rom the development, or action of  any 

person or persons who have gained access to the development,  

whether authori sed access or unauthorized access as the case 

maybe, or by reason of any bui lding, improvement or other 

structure with in  the development being in a defective condition 

or state of d is repai r or any part icular repai r  not being effected by 

the Association t imeously or at al l ,  by any person whatsoever,  or 

for any purpose whatsoever, or ar i s ing f rom any other cause 

whatsoever, and each MPOA member and precinct member i s  

advised to take the necessary s teps to insure and secure his or her 

interest.  

 

35.  DISPUTE RESOLUTION - MEDIATION 

 

35.1 Any dispute, question or difference arising at any time, herein after referred to 

as a “dispute”, between MPOA members, a MPOA member, a precinct 

member or precinct members and the trustee committee out of or in regard to: 

35.1.1 any matters arising out of this constitution; 

35.1.2 the rights and duties of any of the parties mentioned in this constitution;  

35.1.3 the interpretation of this constitution; or 

35.1.4   the imposition of an initial penalty or subsequent penalty in terms of 

clause 40; 

must be referred to mediation in terms of this clause 35, if all parties to 

the dispute agree thereto in writing.  

35.2 A dispute is declared by any party giving notice of the dispute to all the other 

parties who are interested in the matter in question. The notice should set out 

the nature of the dispute and of the relief claimed. Any party who wishes to 

oppose the relief claimed must then give notice of its opposition and the nature 

of its defence to the relief claimed within 2 (two) calendar weeks of receipt of 

the notice. 

35.3 Once a dispute has been declared as above, the matter must be referred for 

mediation. If the identity of a mediator cannot be agreed by the parties the 

mediator may be appointed by The Association of Independent Mediators on 

the application of either party. 

35.4        If the parties cannot agree on the appointment of a mediator, such 

appointment shall be done by the South African Association of Mediators.  

35.5     The costs of the mediation shall be borne by the parties thereto in equal shares. 
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35.6 If the dispute is not settled at mediation in accordance with this clause within a 

period of 21 (twenty one) working days or such longer period as may be 

mutually agreed after the appointment of a mediator, either party shall be 

entitled to refer the dispute to arbitration in terms of clause 36 below, or for 

resolution in terms of the provisions of the Community Schemes Ombud Service 

Act, 9 of 2011. 

36.  ARBITRATION  

36.1  No provisions contained in thi s consti tut ion, shal l  in any way l imit 

the r ights  of an aggrieved party to refer any dispute to the 

Community Schemes Ombud Serv ice in terms of section 38 of the 

Community Schemes Ombud Serv ices Act, 2011. 

36.2  I f  any party to a dispute objects to mediat ion in terms of clause 

35 or i f  such mediation i s unsuccessful ,  the matter may be 

submitted to arbi tration in te rms of th is  clause 36, or to the 

Community Schemes Ombud Serv ice for reso lution in terms of the 

prov is ions  of the Communi ty Schemes Ombud Service Acct,  9 of  

2011. 

36.3  I f  the part ies agree that the di spute may be submitted to and 

decided by arbi trat ion, they shal l  be requi red to agree thereto in 

wri t ing.   Arbi trat ion shal l  be held in Hermanus in formally  and 

otherwise upon the provi sions of the Arbi trat ion Act No 42 of  1965 

(as  amended or replaced f rom t ime to t ime) i t being in tended 

that i f  poss ible i t  shal l  be held and concluded wi th in 21(twenty 

one) business days after i t  has been demanded. 

36.4  Save as otherwise specif ical ly  prov ided herein , the Arbi trator shal l  

be, i f  the quest ion in  dispute i s :  

36.4.1  primari ly  an accounting matter – an independent 

accounting professional ;  

36.4.2  primari ly  a legal matter – a practicing counsel or attorney 

of  not less than 10 (ten) years standing;  

36.4.3  any other matter – an independent and sui tably qual i f ied 

profess ional person as may be agreed upon between the 

part ies to the di spute; 

as may be agreed upon between the part ies  to the dispute.  

36.5  I f  agreement cannot be reached on whether the question in  

dispute fal l s  under clauses 36.4.1 , 36.4 .2 or 36.4 .3 or upon a 

part icu lar arbi trator  in terms of clause 36.4 .3 above, with in 3 
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(th ree) bus iness days after the arbi trat ion has been demanded, 

then:  

36.5.1  the President for the time being of the Law Society  of  the 

Cape of Good Hope or i ts  successor/s  shal l  determine 

whether the quest ion in di spute fal l s  under clauses 36.4.1, 

36.4 .2 or 36.4 ,3 above; or  

36.5.2  the President for the time being of the Law Society  of  the 

Cape of Good Hope shal l  nominate the arbi trator in terms 

of  clause 36.4 .1 wi th in 7 (seven) business days after the 

part ies have fai led to agree so that the arbi tration can be 

held and concluded as soon as poss ible wi thin the 21 

(twenty one) business days referred to in clause 35.2  

above. 

36.6  The arbi trator shal l  make hi s award within 7 (seven) days after  

complet ion of the arbi trat ion and shal l  in giv ing his  award, have 

regard to the pr inciples laid down in terms of thi s consti tut ion.  

The arbi trator may determine that the cost of the arbi trat ion may 

be paid ei ther by one or other of the disputing part ies or by the 

Association as he in h is  sole  discret ion may deem f i t .  

36.7  The decis ion of the arbi trator shal l  be f inal  and binding and may 

be made an order of the Cape Provincial  Div i s ion of the High 

Court of  South Afr ica or i ts  successor/s upon the appl ication of  

any party  to the arbi trat ion. 

36.8  Notwithstanding anything to the contra ry contained in clauses 

36.1 to 36.7 (both inclusive), the trus tee committee shal l  be 

enti t led to inst i tute legal proceedings on behalf  of  the 

Association by way of appl ication, action or otherwise in  any 

Court having juri sd ict ion for the purposes of  restraining or 

in terdicting breaches of  any of these prov isions . 

37.  AMENDMENTS TO CONSTITUTION 

37.1 This  const i tut ion, or  any part thereof, shal l  not be repealed or 

amended, save by a special resolut ion adopted at an annual  

general  meeting or a general meeting of the MPOA members . 

37.2  The Associat ion shal l  give wri tten notice of any amendments to 

this const i tut ion to al l  MPOA members.   Upon receipt of such 

wri tten notice, the MPOA members shal l  by wri tten notice inform 

thei r  respective precinct members of  such amendment.  

37.3  Any amendment that affects  Counci l  or a prov is ion referred to in 

section 31(3) of the By- law must be approved by Counci l  in terms 

of  Section 31(4) of the By- law. 
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38.  EFFECTIVE DATE  

Th is  const i tut ion shal l  have come into force when the f i rs t  e rf  or 

sectional  t i t le uni t with in the development (or any part  thereof) i s  

regi stered in the deeds off ice.  

39.  INCORPORATION OF ADJACENT OR BORDERING PROPERT IES  

39.1  The Associat ion has the r ight at any t ime and f rom t ime to t ime to 

extend the membership of the Associat ion by requi r ing the 

Association to incorporate as a MPOA member any property 

owners associat ion or associat ions const i tuted in respect of  the 

owners of any property or propert ies adjacent to and/or 

bordering upon the development f rom time to t ime. 

39.2  Should any such property owners  associat ion be incorporated as 

a MPOA member, i t  shal l  become a MPOA member in respect of  

such property or propert ies f rom such date as the Association may 

determine, and on the same terms and condit ions as are 

appl icable to each property owners  association consti tuted in 

terms of  LUPO in respect of  a precinct development on the land. 

40.  IMPOSITION OF PENALTIES 

40.1 The trustee committee is authorised to manage and regulate the imposition of 

penalties as provided for hereunder 

40.2 If the conduct or default of a MPOA member, a precinct member, or such 

precinct member’s tenant, occupier, guest, visitor, employee or contractor, 

hereinafter referred to as the “offender”, contravenes, breaches, disobeys or 

disregards any provision of this constitution or any rule made by the trustees 

from time to time in terms of clause 15 above, hereinafter referred to as the 

“offence”, the trustee committee may give the offender  written notice: 

40.2.1 specifying the alleged offence; 

40.2.2 identifying the provision of this constitution or the rule allegedly 

contravened, and 

40.2.3 notifying the offender that if such offence continues, a penalty or 

penalties will be imposed on the offender. 

40.3 If the offender nevertheless persists in the conduct complained of, the trustee 

committee may convene a meeting to discuss and deal with the matter as set 

out below. 
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40.4 A written notice of such meeting must be sent to the offender at least 7 (seven) 

days before the meeting is held: 

40.4.1 informing the offender of the purpose of the meeting; 

40.4.2 providing the offender with details of the alleged offence; 

40.4.3 identifying the provision of this constitution or the rule allegedly 

contravened; and 

40.4.4 inviting the offender to attend the meeting to make representations, 

provided that the offender may not participate in the decision making 

or voting at the meeting. 

40.5 After the offender has been given the opportunity to present their case, the 

trustee committee may, if agreed by at least 75% of the trustee committee 

members present at the duly constituted meeting, impose an "initial penalty" for 

the first offence and a "subsequent penalty" for every identical offence 

thereafter, without derogating the rights in law of the trustee committee to take 

further action. Should the offender not attend the meeting without providing a 

reasonable request for postponement, the trustee committee may continue 

with the meeting and impose an initial penalty or subsequent penalty in the 

offender’s absence. The reasons for the trustee committee’s decision to impose 

an initial penalty or subsequent penalty must be provided to the offender in 

writing within 7 (seven) days following the meeting. 

40.6 Any amount due by an offender by way of an “initial penalty” and/or 

“subsequent penalty” imposed in terms of clause 40.5 shall be a debt due by 

the offender to the Association. 

40.7 Any penalty imposed in terms of clause 40.5, if it is not paid within 14 (fourteen) 

days after the offender has been notified of the imposition thereof, may be 

added to the monthly levy which the offender is obliged to pay to the 

Association. 

40.8 No offender shall be entitled to any of the privileges of membership, including 

the use of the communal amenities and voting at any meeting, unless the 

offender shall have paid every “initial penalty” and/or “subsequent penalty” 

imposed in terms of clause 40.5. 

40.9 The decision of the trustee committee to impose an “initial penalty” and/or 

“subsequent penalty” in terms of clause 40.5 shall be final and binding, but shall 
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not restrict the rights of the offender who is dissatisfied by the decision to invoke 

the provisions of clauses 35 and or 36 above.  
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